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Part |: General
Introduction
1. The present report is submitted pursuant torthedate given to the facilitator on the

establishment of an independent oversight mechaafdime International Criminal Court by
the Bureau of the Assembly of States Parties (Atbgembly”). The objective of the report is
to outline the scope of the issue, familiarize &d®arties with its parameters, elaborate on a
number of considerations that must be taken intm@at in the process of establishing this
oversight mechanism and giving discussions a dimeao that the next facilitator can embark
on a more focused task of identifying what musidbae, with what order and within what
timeline, so as to enable the Assembly to make rebaadecisions and proceed with their
implementation.

A. Background

2. Article 112, paragraph 4, of the Rome Statuiguksttes that “The Assembly may
establish such subsidiary bodies as may be negessaluding an independent oversight
mechanism for inspection, evaluation and invedtigadf the Court, in order to enhance its
efficiency and economy.”

3. In 2005 (ICC-ASP/4/Res) the Assembly of States Parties to the Rome ®tati
the International Criminal Court invited the subsiim of proposals on an independent
oversight mechanism. To this end, the Bureau appairat its 18 meeting on 5 April 2008,
Ambassador Zeid Ra’ad Zeid Al-Hussein (Jordan)faaditator of the New York Working
Group on oversight, taking also into account theegponding mechanism of the United
Nations System and the ongoing efforts to fill gapthis mechanism.

4. At is first meeting, on 11 February 2008, theddw appointed Ambassador Andreas
D. Mavroyiannis (Cyprus), facilitator for the ovigist mechanism of the Court. On 2 June
2008, the facilitator circulated a hon-paper onitisee, to States Parties (see annex). With the
submission of the present report, the facilita@s fulfilled his mandate and, as a result of the
relinquishment of his post on 30 July 2008, theeBur must appoint a new facilitator who
would produce draft decisions for the seventh sessi the Assembly.

B. Principles governing the establishment of an independent oversight body
at the Court

5. The primary aims of the oversight mechanism khbe to ensure that:
(@) Impunity would not be tolerated with respectmdsconduct by staff of the
Court;
(b)  All staff shall have their right to due procégby respected; and
(c)  All complaints will be investigated and an etige remedy will be provided.
6. The establishment of an independent oversigithanism serves the best interest of
the Court. It would make it less prone to criticifna case of misconduct arose and it would

guarantee the affected parties access to indepepdaereedings. The establishment of the
mechanism is not an attempt to usurp competenceently undertaken by existing

! Official Recordsof the Assembly of States Parties to the RometStafithe International Criminal
Court, Fourth session, The Hague, 28 November — Zmber 2005(International Criminal Court
publication, ICC-ASP/4/32) part lll, resolution ICCSR/4/Res.4, paragraph 24.
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departments of the Court; it is pursued purely beeat is inappropriate that the authority and
the object of oversight are the same entity.

7. For the oversight mechanism to be able to eretsifunctions, it must enjoy the full
cooperation of States Parties, which as sovere@jey the authority to administer justice. It
is important, therefore, that everything relatinghe oversight mechanism be regarded within
the confines of the powers that the oversight meisna could have, as an organ of an
international institution.

8. It is crucial for the success of the oversiglethanism that it not only to be afforded
full cooperation by States but that it also be edésl the necessary assistance and cooperation
by the Court.

9. The oversight mechanism should ensure that ikere vacuum in terms of types of
violations or categories of personnel covered, ndigas of jurisdiction or the nationality
and/or location of the accused, while fully respertrelevant privileges and immunities of
the Court and its officials.

10. It is crucial for the success of the oversigig#chanism that it be guaranteed full
operational independence and that its size, sefndmodus operandjuarantee its efficiency
and versatility. Regardless of who appoints the dHe& the oversight mechanism, the
appointing organ shall have no authority or inflcerover its operational activities. The
oversight mechanism should be custom-made to thetste, size and nature of the Court
and adjusted to its projected work load, rathentfidlow existing paradigms that may not
serve its purposes.

11. The oversight mechanism should have competenareive and investigate internal
complaints as well as to launch investigationsases where there have been allegations or
where there is a legitimate suspicion against & stember. In any case, the oversight
mechanism will be under the obligation to invegigall complaints submitted to it.

12. The oversight mechanism must ensure the acaloilityt of all staff of the Court and
other agents acting on its behalf in all instantted might involve serious misconduct. It
should be in a position to address all allegationsaccusations of misconduct, whether
disciplinary or criminal in nature (including fineial) on the part of staff of the Court, both at
Headquarters and while on mission. The sagpene persona@and theratione materiaeof
the oversight to be decided by the Assembly shaolder all possible permutations and
situations of misconduct, regardless of where dbatirs.

13. Regulations will have to be formulated and aeti¢o by the oversight mechanism
for the launch of complaints, the gathering of evick, the cooperation with the host State
and State of nationality, the handing over of en@eto the relevant jurisdiction and the
repercussions on staff (when criminal proceedirmgsrat in order). Beyond responding to
official complaints however, the oversight mechanghould also have@oprio motupower

to verify information alleging misconduct withoutigr submission of a complaint in writing.
As such, the structure and function of the mecmangsescribed below is equally valid
whether an investigation is based on an officiahptaint or isproprio motu In the latter
case, it is recommended that the oversight mecmanésobliged to notify the Registry when
its self-initiated investigation suggests that@ation has occurred.
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Part I1: Facilitation process

C. Facilitator objectives
14. The aims of the facilitator were to:

(a) Provide perspectives of the topic from every arghel identify all relevant
elements so as to ensure a comprehensive approach;

(b) Identify what the establishment of the oversighthamism would encompass;

(c) Propose a possible structure and working methods would enable it to
respond to its mandate;

(d) Identify the number and categories of personneatld cover and in which
instances;

(e) Draw from best practices and lessons learned ilaigontexts; and

() Compile a study of the issues involved in a marthat would assist States
Parties in their thinking process and decision-mgki

15. Above all, the objective of the facilitator wasconvey the message that the Court is
vulnerable to criticism so long as it does not pesssuch a mechanism. Thus, the facilitator
was primarily guided by the need to afford maximpriotection to the image of the Court and
avoid any scenario where it would find itself aci®f not having addressed misconduct in a
transparent and authoritative manner. Considehiagthe Court does not at this point possess
an oversight mechanism that is independent fromrtGsituctures, it could only (for its part
and regardless of national jurisdiction) deal iné#ly with allegations of misconduct, which
is not objectively credible.

D. M ethodology

16. The facilitator met with officials of the Couftates Parties, United Nations officials
and NGOs in the process of preparing this repartagsist States as well as the Court in their
input, he prepared a comprehensive non-paper (seexp the content of which is
extensively reflected in the present report. Thalifator also held two sessions of informal
consultations with States Parties, on 5 June aniR22008.

17. The Chief of the United Nations Office of Imtat Oversight Services (OIOS)
stressed that if any oversight service is to beoc#fe and credible, it must enjoy full
operational independence. She alluded to the Unitations system of oversight, which
encompasses both auditing and investigation ofilplessnisconduct, the operation of a
hotline so that misconduct may be reported anongigoand the current revision of certain
methodologies that would transform the United Nati@versight practices.

18. The Registrapf the Court underlined that the Court already h@echanisms to
address misconduct and thus, in the view of theidRgg an independent oversight
mechanism would be unnecessary. The facilitatoifield at the outset that the States Parties
were not trying to usurp the competences of therlCoor to upset the latter’s functioning.
He stressed that, in accordance with the Rome t8tatie States Parties must establish an
independent oversight mechanism that would safelgiine image of the Court and assist it to
not only administer justice in cases of miscondudtalso to be seen to do so. He underlined
that it would be insufficient for the Court to orilyternally deal with misconduct if it is to
convincingly address such cases.
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19. On 15 July 2008, the Court transmitted to tleevNork Working Group a non-paper
containing its views on the matter. The Court pegubthat its current auditing body (the
Office of Internal Audit) be expanded to cover alswestigation of misconduct, under the
authority of the Head of that Office. The Coursakuggested that that Assembly pass a
resolution calling upon States Parties to ensuaie atiminal misconduct of staff does not go
unpunished.

20. States Parties stressed the need for a light gygrsiechanism that corresponds to
the needs of the Court and does not significamtbyrdase its financial burden. They also
cautioned against any amendment to the Rome Stgtutehich the facilitator clarified that
an amendment to the Statute was neither requiregnoposed for the establishment of the
oversight mechanism but that a possible amendnshbhly been mentioned with respect to
extradition). One State Party proposed that extentlie Court’s current auditing function to
cover oversight functions as well would addressptublem. Other States Parties alluded to
the importance of the views of the Court on thigteraand its proposals which seemed to put
forward a lighter mechanism. The facilitator agréeat the oversight mechanism would have
to be light and cost-effective, but expressed dasbto whether the mechanism proposed by
the Court was lighter or more cost-effective thhattproposed by him. He added that the
most important flaw of the Court’s proposals istttieey do not create an independent body,
and clarified that this is a mandate for Statedi€ézaderiving from the Rome Statute and, as
such, could not be disputed.

21. Several NGOsubmitted views following the circulation of thecii#tator's non-
paper. They agreed with the need to establish d@pendent oversight mechanism, noting
that article 112 of the Rome Statute is clear is tespect. They supporteidier alia, the
creation of a mechanism custom-made for the Cdluety pointed out that oversight should
also focus on waste, fraud and abuse; supportddthbaAssembly and not the oversight
mechanism should draft the latter’'s regulationst tthe oversight mechanism must be
accountable to the Assembly; stressed the differdretween auditing and oversight; and
supported developing staff regulations to addraseg of sexual violence and abuse.

E. Conclusions

22. Through the contacts of the facilitator, itnspired that it is rather premature for

States Parties to consider the issue in detafligfpint. Notwithstanding the fact that States
understandably require time to pronounce themseatwvean issue of such complexity, the

establishment of the oversight mechanism in the fugare remains a necessity and thus the
present report adopts a result-oriented approadh véspect to action needed by the
Assembly, particularly during its seventh session.



ICC-ASP/7/28
Page 7

Part |11
Recommendations on oper ationaliszing the outcome of the facilitation process

Recommendation 1:
Establishment of an independent over sight mechanism

23. The Assembly must establish an independensimi@rmechanism in the Court as a
matter of priority. The Court must be in a positimninvestigate credibly, in a non-internal
fashion, any serious allegation which it may fatteis strongly recommended that the
decision on the establishment of this body be naddiee seventh session of the Assembly.

Recommendation 2:
Setting up theindependent over sight mechanism

24. It is recommended that the decision to estalttie oversight mechanism incorporate
a decision to recruit two oversight mechanism sttfiese will begin work six months before

the oversight mechanism becomes officially operatioso as to chart all its functions,

regulations and procedures and submit them to 8sewbly. For this reason, it is important
that an experienced and supremely qualified oversigechanism director with a strong

background in investigations is recruited. The u#gorent process, including the hiring

authority, position level, and length and renewsbibf contract must be decided by the
Assembly. After this initial phase, the oversightahanism may submit, after it has been
operational for at least one year, a request tAdsembly for additional posts as appropriate
and in proportion to its workload.

Recommendation 3:
Structure of the independent over sight mechanism

25. As the oversight mechanism itself will be expdco elaborate the rules governing
its work, recommendations 3 and 5 are for purpo$gsiidance.

26. The facilitator proposes a three tier strucfarghe oversight mechanism:

a) A tier dealing with internal misconduct, involviranly members of staff, that
cannot be addressed through administrative measuopesed by management;

b) A tier dealing with all serious misconduct by stafthether internal or external
for which the oversight mechanism carries out itigadons in view of
prosecution; and

c) Atier dealing with any misconduct of agents actimgbehalf of the Court in the
performance of their functions.

In all cases, if criminal activity is found in theoburse of an investigation, the oversight
mechanism must notify national authorities, at tleafs the State where the crime was
committed, while remaining the point of contactaisis the judicial process.

Recommendation 4:
Functions of the independent over sight mechanism

27. The mandate of the oversight mechanism shaliebticted to oversight and shall
exclude staff management. If a complaint, whichhssggrima facieto pertain to management,
is launched, it shall be considered not to fallmtthe purview of the oversight mechanism
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and be referred to management. Management shal t@fthe oversight mechanism cases
brought to its attention that fall within the latiecompetencé.

28. The functions of the oversight mechanism smait affect those described in
paragraph (a) of regulation 10.2 of the Staff Ratjohs of the Court which provides that
“[tihe Registrar or the Prosecutor, as appropriatay impose disciplinary measures on staff
members whose conduct is unsatisfactory”. As thrpgae of the oversight mechanism is not
to perform any staff management, the above pravigball continue to apply to all
disciplinary measures that fall under an adminiisteaambit, without prejudice to the
oversight mechanism’s investigative capacity irpees of:

a) Internal misconduct warranting disciplinary meas; and

b) External penal misconduct.

29. In the case of paragraph (b) of regulation 10@wvever, the function described
thereirt will have to be subsumed by the oversight mechmanifo the extent that the
possibility of summary dismissal arises from a cesferred to and investigated by the
oversight mechanism, this shall be dealt with ey administration of the Court if it pertains,
at leastprima facie to staff management. In cases, however, whereomikict of a criminal
nature warrants dismissal, this will be dealt vaghthe oversight mechanism, in accordance
with its own procedures.

Recommendation 5:
Scope and competence of the over sight mechanism

30. The following is proposed as regards the categof offences, without prejudice to
what the oversight mechanism itself will proposéhi® Assembly.

Category A offences

31. The scope of this category covers all intemigkconduct of a serious nature that may
not be punishable through purely administrative sness but which, at the same time, may
not require judicial proceedings. It may also cower investigation of violations punishable
under paragraph (a) of regulation 10.2, the resfltwhich it must refer to the Registrar or
Prosecutor for disciplinary action. It covers ategories of personnel who are on the roster
of the Court, including those recruited locally.a@Bxnation of complaints submitted could be
conducted by a panel, which could also decideté@rim measures are required. The oversight
mechanism shall investigate the complaint and cblevidence in a manner that would
guarantee their subsequent admissibility in Cdtine panel may then reconvene and decide
on definitive measures. These measures may be lapgpeefore a judicial body such as the
appellate instance tribunal of the United Nationghe International Labour Organization
Administrative Tribunal, for final judgment. If pgwnnel are afforded only two instances,
then the appeal could draw on both matters ofdadtlaw.

2 The oversight mechanism could become involvedises where management malpractice may amount
to misconduct and investigate such cases, providadit refers the results of its investigationthe
management of the Court if its investigation findattthe case before it is a question of management
and/or the misconduct can be addressed throughn&lrative (i.e., non-disciplinary) measures under
paragraph (a) of Regulation 10.2 of the Staff Regra in Official Records of the Assembly of States
Parties to the Rome Statute of the Internationaln@ral Court, Second sessioNew York, 8-12
September 2003 (United Nations publication, SalesB03.V.13), (ICC-ASP/2/10), Part Ill, resolution
ICC-ASP/2/Res.2, annex.

3 Regulation 10.2 (b): “The Registrar or the Prosegués appropriate, may summarily dismiss a
member of the staff for serious misconduct, inalgdbreach of confidentiality.”

4 In addition to other regulations it will elaboratde oversight mechanism should look into the
feasibility of mediation, to the extent that it\wes the best interests of justice and ensuregttbes will

be no impunity, as well as legal assistance arativice to the parties.
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Category B offences

32 The scope of this category covers all serious malemisconduct and all violations of
an external character against non-staff of the Caar all violations with a penal dimension.
In those cases where an allegation of violatioa ofiminal nature is made against staff of the
Court, either by staff or non-staff, the oversigtgchanism must launch an investigation. At
the same time, the oversight mechanism must ntigyhost State and State of nationality.
The Court shall complete its own investigation gndceed to take relevant action on the
basis of its findings. Once criminal jurisdictioashbeen asserted in respect of the alleged act,
the oversight mechanism will provide the evidenathgred. If criminal jurisdiction has not
been asserted, the oversight mechanism shall malefats in that direction. The State
exercising jurisdiction will be obliged to keep tl@ourt informed of the progress and
outcome of its investigation and proceedings.

Category C offences

33. The scope of this category covers all miscofdaternal and external, on the part of
individuals acting as agents of the Court who arteam its rosterdédoublement fonctionnel
i.e. all personnel not covered by the above twegmies, for example, agents of national
police carrying out an arrest upon request of tberC Subject to immunity waivers, the same
procedure as in the first two categories of violasi might banutatis mutandispplicable, as
regards investigation in accordance with the seness of the crime and its internal or
external character but any prosecution has to bedowted with the sovereign authority of
such personnel. The primary objective of the oghitsmechanism in these cases is to bring
the violation to light, to provide the evidencete jurisdiction of the perpetrator and to insist
that there be prosecution.

Recommendation 6:
Jurisdiction

34. Jurisdiction is one of the tools at the dispa$ahe oversight mechanism to ensure
prosecution. Beyond observing the bgai cogensules that grant priority to the jurisdiction
of the State in whose territory the crime has bemnmitted, the oversight mechanism must
focus on building necessary capacity, particulamlysituation countries and States hosting
Court missions, for the assertion of jurisdictionthe host State. The oversight mechanism
must also engage in dialogue with States of ndfignas an alternative jurisdiction, as well
as explore the possibility of a State exercisingvensal jurisdiction. The oversight
mechanism must also examine the implications feewisig jurisdiction in cases where the
perpetrator does not hold nationality of State yPartd/or the crime has been committed in
non-State Party territory. Equally, the implicagofor extradition in such cases must be
contemplated by the oversight mechanism.

Recommendation 7:
I mmunities

35. The work of the oversight mechanism will behwiit prejudice to the privileges and
immunities enjoyed by officials of the Court in thgercise of their functions, but should be
guided by the principle that privileges and immigsitmay not be invoked to justify unlawful
acts. In cases where prosecutorial function is @oelercised against individuals with
immunity, the oversight mechanism must recommendnunity waivers, as it deems
appropriate and advisable, according to standaterier As such, the oversight mechanism
must chart the immunity regimes afforded to Cotatfsincluding former staff, and elaborate
rules and procedures for waiving these in caseriaifial violations, drawing on existing
treaty law. The above applies also to privileged iammunities of the Court and its material,
including evidentiary material, from legal processl any measure of execution.
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Recommendation 8:
Accountability of the oversight mechanism

36. The Assembly must establish a subsidiary bodwthich the oversight mechanism
will periodically report and be accountable. Thiglp will have no executive power over the
oversight mechanism. This could be an Oversight i@itiee that would receive periodic
reports and meet on aal hocbasis. Its mandate and function must be decidedlgineously
with the appointment of the first oversight meclsamistaff, along with the method of
appointment/election of its members. The oversiglethanism oversight body itself will
propose its link with the Assembly and the Bureambre detail. The oversight mechanism
shall have to deem what information pertainingrigaing investigations it may disclose to its
oversight body.

Recommendation 9:
Budget implications

37. The Assembly should request estimates for tlgétary implications arising from
the establishment and operation of the oversightham@ism and request the Court to
incorporate these estimates in the next budget.

Recommendation 10:
Delaysin establishing the over sight mechanism

38. If a decision to establish the independent sght mechanism is not made during
seventh session of the Assembly, the Assembly drarisider possible interim measures for
tackling misconduct as well as consider requestiegCourt to develop further the code of
conduct of its officials, in particular when on siien, and of individuals acting on its behalf.

Recommendation 11:
Pending tasksfor oversight mechanism staff

39. Once composed, the oversight mechanism musesslda number of issues not
elaborated by the present report, such as the rootien of the legal personality of the
oversight mechanism, the methods and proceduredawiching and responding to
complaints, criteria for assessing complaints, @doces for co-operation with national
authorities and other Court departments, developioigy that deals with whistleblowers,
making binding on all personnel the obligation to:

a) Report information pertaining to violations tkiatmes to their attention; and

b) Co-operate with the oversight mechanism.

40. The oversight mechanism should also considetiven its has a role in ensuring the
execution of sentences that confer responsibilitytlee Court, for instance in terms of
awarding damages resulting from the unlawful condafcits staff. Lastly, the oversight
mechanism should assess the capability and readifegtuation countries to investigate and
prosecute in accordance with due process and mmistandards of justice and seek ways to
ensure the extradition of offenders where they bwprosecuted.



Annex

Non-paper
Oversight mechanism of the I nternational Criminal Court

l. Principles

1. Article 112, paragraph 4, of the Rome Statute &ips that “The Assembly may
establish such subsidiary bodies as may be negesmaluding an independent oversight
mechanism for inspection, evaluation and invedtigadf the Court, in order to enhance its
efficiency and economy”.

2. There have been, since, efforts to prepare thengrdor the establishment of such
oversight mechanism, initially through the appoiett; in 2005, by the Bureau of the
Assembly of States Parties, of the then PermanepteRentative of the Hashemite Kingdom
of Jordan to the United Nations, H.R.H. Prince Zealad Zeid Al-Hussein, as facilitator for
this issue. These efforts are currently continugdHdE. Mr. Andreas D. Mavroyiannis,
Permanent Representative of Cyprus to the Unitaibhawho, on 11 February 2008, was
appointed facilitator on the Court’s oversight meaism.

3. The Assembly, in resolution ICC-ASP/6/Res.2 of ldc@mber 2007, renewed “its

invitation to the Court, in consultation with theuf®au, to continue to consider concrete
proposals for the establishment of an independeetsaht mechanism to the next regular
session of the Assembly”.

4. The facilitator for this topic proposes that thsuis be examined under the prism of
the following principles:

a) The oversight mechanism (OM) must ensure the adability of all ICC staff
and other agents acting on its behalf in all instéanthat might involve serious
misconduct. It should be in a position to addrdkslBegations/accusations of
misconduct whether disciplinary or criminal in n&uincluding financial) on
the part of staff of the Court, both at Headquartand while on (official)
mission. The scopetione persona@nd theratione materiaeof the oversight to
be decided by the Assembly should cover all possibérmutations and
situations of misconduct, regardless of wheretdiets place.

b) It is important also to keep in mind that for tht1Q@o be able to execute its
functions, it must enjoy the full co-operation ofates Parties, which as
sovereigns, enjoy the authority to administer qestilt is important therefore,
that everything relating to the OM be regarded iwithe confines of the powers
that the OM could have, as an organ of an intesnatiinstitution. In light of
this, it becomes even more crucial to ensure tatQM be afforded full co-
operation by States, which will commit their natbauthorities to extending all
co-operation necessary to avoid impunity.

c¢) The OM should operate within the structure of threu€ but be independent.
Regardless of who appoints the Head of the OMappminting organ shall have
no authority or influence over its operational atts. It is crucial for the
success of the OM that it be guaranteed a largeede@f operational
independence and that its set-up guarantee itdezftly and versatility. The OM
should be customized to the structure, size andraaif the ICC, rather than
follow existing examples without the necessary sijients.

ASP-08-0467
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d)

f)

g)

h)

The OM should not be at all involved in managiraffsvf the Court, nor should
it be involved with cases that are, in substannassue of management and not
oversight, even if a complaint of that sort is lelved, and there apgrima facie
reasons to believe that they fall within its puwieThe OM could become
involved in cases where poor management may amtountisconduct and it
could investigate any case, provided that it shefer the results of its
investigation to the management of the Court ffiritgestigation finds that the
misconduct can be addressed through administrateasures under par. (a) of
ICC-ASP/2/10. For the competency of the OM thattiger than investigative to
become activated, there must be alleged condudt italeast, warrants
disciplinary measures.

The functions of the OM shall not affect those désd in paragraph (a) of
regulation 10.2 of the ICC Staff Regulations (refoh ICC-ASP/2/Res.2,
annex), which states that “The Registrar or the Prosecuts appropriate, may
impose disciplinary measures on staff members whasmduct is

unsatisfactory”. That is to say, the purpose of @M is not to replace or
substitute existing staff management and thusjisdiiplinary measures that fall
under an administrative ambit and will continueb® covered by the above
provision. But the OM will have an investigativepeaity a) with respect to
internal misconduct warranting disciplinary measuand b) external penal
misconduct.

In the case of paragraph (b) of regulation 10.2 éves, the function described
thereirf will have to be subsumed by the OM. To the extieat the possibility of

summary dismissal arises from a case referred doirarestigated by the OM,
this shall be dealt with by the administration loé tCourt if it pertains, at least
prima facie to staff management. In cases, however, whereomikict of a non-

administrative nature warrants dismissal that Wwél dealt with by the OM, in

accordance with its own procedures.

The OM should have competence to receive and ilgatstinternal complaints
as well as to launch investigations in cases wtiexee have been allegations or
there is a legitimate suspicion against a staff bemby non-staff. In any case,
the OM will be under the obligation to investigate complaints submitted to it
conclusively.

The primary aims of the OM should be to ensure (Hampunity will not be
tolerated with respect to misconduct by staff & @ourt; (ii) all staff shall have
their right to due process fully respected; and) @l complaints will be
investigated and effective remedy will be provided.

The OM should ensure that there is no vacuum mgef types of violations or
categories of personnel covered, regardless o$dietion or the nationality
and/or location of the accused, while fully respertrelevant privileges and
immunities of the Court and its officials.

Regulations will have to be formulated and adheoelly the OM for the launch
of complaints, the gathering of evidence, the caoaipen with the host State and
State of nationality, the handing over of evidetwéne relevant jurisdiction and
the repercussions on staff (when criminal procegiare not in order). Beyond
responding to official complaints, however, the @hbuld also have proprio

motu power to investigate information alleging miscondweithout prior

submission of a complaint in writing. As such, 8taucture and function of the

! Contained in ICC-ASP/2/10.
2 Regulation 10.2 (b): “The Registrar or the Proseguas appropriate, may summarily dismiss a
member of the staff for serious misconduct, inalgdbreach of confidentiality.”
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mechanism prescribed below is equally valid whetreiinvestigation is based
on an official complaint or iproprio motu In the latter case, it is recommended
that the OM be obliged to notify the Registry whisnself-initiated investigation
suggests that a violation has occurred.

. Structure and function of oversight mechanism

5. The facilitator proposes a three tier structuretf@ OM, as outlined below: (i) the

first deals with internal misconduct (involving gnimembers of staff) that cannot be
addressed through administrative measures impogadamnagement, (ii) the second deals
with all serious misconduct, whether internal oteexal for which the OM carries out

investigations in view of prosecution and (iii) ttierd deals with any misconduct for which

agents acting on behalf of the Court in the peréoroe of their functions, are responsible.

6. Insofar as the working methods of the OM are cameer it is suggested its staff be

recruited 6 months before the start of its openatiso as to draft the detailed regulations of
the OM and procedures to cover all cases that mizg as well as other aspects of its
functions. As the staff of the OM will be expected:laborate the rules governing their work,
the procedures described below are only indicafiae. this reason, it is important that an

experienced and supremely qualified official witlsteong background in investigations (the

recruitment process, including the hiring authgnigsition level, and length and renewability

of contract must be decided the soonest possiblappointed as chief of the OM. After the

OM has adopted its own rules, those should be apgrby the Assembly.

7. In all cases below, if criminal activity is found the course of an investigation, the
OM must notify national authorities (of the Statbere the crime was committed), while
remaining the point of contact vis-a-vis the judigrocess.

Category A offenses

8. The scope of this category covers all internal omsltict of a serious nature that may
not be punishable through purely administrative sneas but which, at the same time, may
not require judicial proceedings. It may also cower investigation of violations punishable
under par. (a) of Regulation 18.2he results of which it must refer to the Registor
Prosecutor for disciplinary action. It covers ategories of personnel who are on the roster
of the Court, including those recruited locallyl &dmplaints must be made in writing and in
strict confidence.

9. A panel of three, two OM staff and one designategrasentative from the
department against whose staff the allegation wademwill examine the complaint and
decide on immediate preliminary administrative nuees required while processing of the
complaint takes place. The OM will then proceedntestigate the complaint, gathering all
relevant evidence in accordance with standards wWmaild guarantee their subsequent
admissibility in Court, if necessary. When inveatign has been completed, the panel of
three will reconvene, assess evidence and decidecdrnsensus on the definitive
administrative measures to be taken. If the casgeammed by the said panel as a good
candidate for mediatidnthe OM will propose that to the parties and cadhe process
itself. The parties shall have access to legalcadfriom within a Court entity other than the
OM, to be determined.

¥ 1CC-ASP/2/10.
4 Mediation may be deemed appropriate provided ithedin serve the best interests of justice, that al
parties will give written consent and that a deslfior conclusion of the process will be given.
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10. ALTERNATIVE 1: If the concerned staff wishes to @ab these measures, the
evidence will then be re-evaluated by a differeamiqd of three (two plus one) for a definitive
decision. ALTERNATIVE 2: In case of appeal, the&€@suld be referred to a tribunal (for
example the appellate instance tribunal of the @dhitlations or the ILO tribunal for final

judgment). In such an event, both matters of fact matters of law would fall within the

tribunal’s competence.

Category B offenses

11. The scope of this category covers all serious ialemisconduct and all violations of
an external character (against non-staff of therfothat is all violations with a penal
dimension. In those cases where an allegationasétidon of criminal nature is made against
staff of the Court, either by staff or non-stafietOM must launch an investigation as
prescribed for the first category of offenses. W& same time however, OM must notify the
host State and State of nationality. The Courtlsbamplete its own investigation and
proceed to take relevant action on the basis dfirttings. If criminal jurisdiction has not
been asserted with respect to the alleged crindoglthe Court shall refer the case to the
relevant jurisdiction, providing also the eviderga&thered. Should criminal jurisdiction be
asserted, the Court will provide the evidence gatthan any case. The State exercising
jurisdiction will be obliged to keep the ICC infoemh of the progress and outcome of its
investigation and proceedings. As regards seriousrnal misconduct, the OM must
determine on a case-by-case basis whether mediatiteasible, advisable and consistent
with the principle of ensuring that there will be impunity. The OM itself is expected to
elaborate comprehensive rules and procedures fdiatian.

Category C offenses

12. The scope of this category covers all misconduétefther internal or external
character) on the part individuals acting as ageftthe Court who are not on its roster
(dédoublement fonctionnel), that is all personral covered by the above two categories (it
could be, for example, agents of a security bodyyo® out an arrest of a Court indictee).
Subject to immunity waivers in this case, the samueedure as in the first two categories of
violations might banutatis mutandispplicable, as regards investigation in accordavite

the seriousness of the crime and its internal teraal character but certainly any prosecution
has to be coordinated with the authorities undeickvisuch personnel come under. The
primary objective of the OM in these cases is tadthe violation to light, to provide the
evidence to the authority of the perpetrator andrge and ensure to the extent possible that
there is prosecution by the jurisdiction to whitle perpetrator is subject. In all cases where
prosecution is not yet underway, the OM must insigh further reporting and other follow-
up measures.

Jurisdiction

13. Jurisdiction being a key notion in any prosecutiomdamental principles thereon are
outlined in order to guide the OM in its effort @asure prosecution. Moreover, the issue is
crucial for providing guidance to the OM to procesith capacity-building with respect to
the assertion of jurisdiction by the host State nvhecessary and for enabling the OM to deal
with the administrative aspect of the process resagdor that to enter a judicial process.

14. The three scenarios above apply equally to the basbtry and to States hosting
missions of the Court, priority given always to jhasdiction of the State in whose territory
the crime was committed. Considering that casedginiag OM involvement will occur either
at the Court’'s headquarters or in situation coastrit would be advisable for the Court to
formalize practice and cooperation with these Statgarticular so as to ensure clarity on the
procedural sequencing of events to follow the lauat a complaint. In the framework of
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formalizing this procedure, any necessary capdmifiding of the judicial capabilities of
situation States could be explored. This procedordd encompass the following sequence:
1) the automatic activation of the jurisdiction the host State, with parallel provision of
information to the State of nationality, 2) the exge of jurisdiction by the State of
nationality should the host State be unwilling oable to exercise jurisdiction and 3) in the
absence of any State having asserted its jurisdi@s above, the exploration by the OM of
the possibility of any State exercising universiisdiction.

15. In the case where an official of the Court accusethisconduct is in a jurisdiction
that is neither that of the host State nor of ttegeSof nationality, the approach of the OM will
be differentiated according to whether that thitat&is a State Party or not. In the case where
the alleged perpetrator is in State Party terrjtt@iryvould be the obligation of that State to co-
operate with the Court, under its obligations teoperate under the Rome Statute, and
extradite the official in the jurisdiction of eiththe host State or the State of Nationality. For
this, a relevant institutional and legal framewdskneeded, in the form of a Rome Statute
amendment that would on the one hand create agaioin for States parties to extradite and
on the other, enable the OM to actively encourage advance the extradition process and
provide any necessary support. Also the Statutd beisimended to reflect the obligation of
States to extradite agents for whom a relevantesignas been made and the role of focal
point that the OM would play.

16. In the case where the third State is not a Staty,Raen a formal extradition process
must be launched between the State in whose tgriite offender is and the host State
and/or State of nationality. If there is no bilaldreaty governing extradition in such case, the
OM should consider exercising its good officeslime with the principle ofaut dedere aut
judicare to facilitate extradition, on the basis of relewvaninciples of general international
law. More generally, the ASP or the Court or the Ghuld encourage the conclusion of
bilateral extradition treaties.

Immunities

17. Horizontally applicable to all three levels above, the extent that prosecutorial
function is to be exercised outside the ICC systsrthe issue of privileges and immunities
enjoyed by officials of the Court in the exercigdleir functions. The issue of immunities is
dealt with here as it is proposed that the OM rauend to the authority designated to waive
immunity in each case, when that is advisable gase it is investigating. As such, for the
purposes of the present report the different tygesimunity afforded to Court staff (as well
as former staff) are broadly alluded to as welpascedures that could be followed to waive
immunity in the case where a crime has been comthifthe OM shall be instrumental in this
procedure and have significant responsibility iseasing the severity of the crime, the
credibility of the evidence and the advisabilitywéiving an official’s immunity to enable
prosecution.

18. The practices of the OM must never amount to aadlediimmunities but should be
guided by the principle that privileges and immigsitmay not be invoked to justify unlawful
acts.

19. The Rome Statute (article 48), the 2002 Agreemarthe Privileges and Immunities
of the ICC, the Headquarters Agreement and the 288 Regulations fully prescribe the
immunity regime of Court officials, the method oaming thereof and the proceedings for
the removal from office. It is recommended that @M fully map the applicable regime of
immunities for all categories of Court staff, foit acts they might commit, and for all
situations and countries in which they may findntselves and that it establish procedures
and criteria for proposing immunity waivers. Foe thurposes of the present report, a rough
sketch of the applicable immunities is outlinedolseln an oversight-specific manner:
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a) The judges, Prosecutor, Deputy Prosecutor and Ragias well as individuals
previously holding these functions, enjoy the sgmeleges and immunities as
are accorded to heads of diplomatic missions. Wgithese for judges and the
Prosecutor is done through absolute majority of jtidges. Immunity of the
Registrar may be waived by the Presidency of thartCtmmunity of the Deputy
Prosecutors may be waived by the Prosecutor.

b) The Deputy Registrar, the staff of the Office of fProsecutor and the staff of the
Registry are covered by article 16 of the 2002 Agrent on the Privileges and
Immunities of the ICC. The immunities of the Dep&ggistrar and staff of the
Registry may be waived by the Registrar.

c) The Court itself enjoys in the territory of StatBarties such privileges and
Immunities as are necessary for the fulfillmentitsf purposes, its premises,
archives and documents are inviolable and its ptppéunds and assets are
immune from legal process. The Court also enjoymumity from any measure
of execution. The regulations to be drafted by @i will have to account for
procedures and criteria in the handling of sersi@ourt documents and other
evidentiary material that might be covered by ggime of immunities.

Reporting of oversight mechanism

20. The OM will report to an Oversight Committee of thesembly that will be created
for this purpose and will meet on an ad hoc bagie. Committee could be modeledutatis
mutandis on the structure of the Oversight Committee onmpment premisésand its
mandate and more detailed procedural function cbeldlecided and adopted in the same
manner as for the abovementioned Committee. Theéhadebf appointment/election of
individuals put forward by States Parties on then@Gittee will have to be determined but
expertise in oversight issues should be sought iansl envisaged that members of the
Committee should be experts serving in their irdlial capacity. The Committee should
receive an annual report on the activities of tivd &nd send an executive summary thereof to
the Assembly, through its Bureau. It will have anciate to scrutinize the work of the OM but
have no executive powers thereon. The OM shall béeu no obligation to disclose
substantive information pertaining to ongoing irtigegions.

[11.  Recommendationsto the Assembly
Recommendation 1:

The Assembly should set a target date for the Oldetmome functional and continue
its work on this topic with this deadline in mindctivating this mechanism entails prior
recruitment of its staff, adopting its mandate #mlregulations binding its working methods
as well as its positioning within the ICC system.

Recommendation 2:

The OM should be embedded in the existing legahénmatork of the Court; it should
be included in the Rome Statute, where its purposandate and function should be
explained.

Recommendation 3:

The legal construction of the OM should be compleie@ by the adoption of
detailed rules that would govern its engagementhbyAssembly. These rules would cover

51CC-ASP/6/20, annex I.
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the recruitment of OM staff, methods and procedusédaunching and responding to
complaints, criteria for assessing complaints, @doces for co-operation with national
authorities and in general, every aspect of the vk that will not be otherwise covered,
including by the Charter amendment proposed imk@ye.

Recommendation 4:

States Parties and the Court must examine furtieecdrrelation between oversight in
terms of auditing and oversight in terms of misamidThe Court and the Assembly might
wish to consider assigning these two functionshto game department to enhance oversight
effectiveness. This must be assessed against thkgroand of any complications that may
arise in terms of making the establishment of thd @ore cumbersome and of existing
auditing practices. In either case, investigatiomsy be initiated as a result of suspicions
raised in the framework of an auditing process avlailditors must have an obligation to
identify red flags in the process.

Recommendation 5:

The possible ways of launching complaints shallehtovbe contemplated. The OM
might wish to create a hotline — modeled on theaperated by the United Nations Office on
Internal Oversight Services — for reporting incidelong with other submission possibilities
to be elaborated by the OM in its regulations.

Recommendation 6:

The Assembly could also consider requesting thetGowevelop further the code of
conduct for its officials and for individuals adiion its behalf, in particular when on mission.

Recommendation 7:

The Assembly should consider interim measures dokling misconduct until the
OM has been established.

Recommendation 8:

The Assembly should request the Court to estalliftrmal dialogue with situation
countries, which host officials of the Court on sitm more regularly, to assess the level of
their capability and readiness to investigate, ragsgsdiction and cooperate with the Court in
dealing with any allegations in a fair manner andaccordance with due process and
minimum standards of justice.

Recommendation 9:

The Assembly must consider, also upon recommendatfothe Bureau, the next
steps pertaining to the consideration of this isthuee Working Group that will consider it and
the appointment of a new facilitator. It is strabsleat the consideration of pending matters
(number of OM staff, incorporation of its estabiigmt in the budget, finalizing its mandate,
procedures and method of cooperation with the otlegrartments in the Court, the host
country, States Parties and States where missiomstaking place) and the definitive
elaboration of existing ones must be acceleratethtbOM to enter into force in time.

Recommendation 10:

The Assembly should look into possible amendmenthié Rome Statute that might
be necessary to ensure extradition of offendergevtieey may be prosecuted. Alternatively,
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the Court may want to ask States to establish aquagersal jurisdiction and ask non-States
Parties to enter into agreements of extraditiom wite Court in this respect.

Recommendation 11:

The Assembly should seriously consider amendingStiaéf Regulations in order to
make binding for all personnel an obligation taeport pertinent information that comes to
their knowledge only to the OM and b) co-operatthwhie OM in any capacity, if and when
the need arises. The Assembly should consider OM @ourt policy in dealing with
whistleblowers (assessment of information, protectigainst retaliation).

Recommendation 12:

The ASP must consider the role of the OM in engutine execution of sentences that
confer responsibility on the Court, for instanceeémms of awarding damages resulting from
unlawful conduct of its staff.

Recommendation 13:

The Assembly might wish to consider requesting @murt for estimates of the
budgetary implications arising from the establishtrand operation of the OM.



